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8 International Covenant on Economic, Social and Cultural Rights of 16 December 1966

Article 10

"The States Parties to the present Covenant recognize that:

1. The widest possible protection and assistance should be accorded to the family, which is the natural

and fundamental group unit of society, particularly for its establishment and while it is responsible for

the care and education of dependent children. Marriage must be entered into with the free consent of the

intending spouses.

2. Special protection should be accorded to mothers during a reasonable period before and after

childbirth. During such period working mothers should be accorded paid leave or leave with adequate

social security benefits.

3. Special measures of protection and assistance should be taken on behalf of all children and young

persons without any discrimination for reasons of parentage or other conditions. Children and young

persons should be protected from economic and social exploitation. Their employment in work harmful

to their morals or health or dangerous to life or likely to hamper their normal development should be

punishable by law. States should also set age limits below which the paid employment of child labour

should be prohibited and punishable by law."

9 Kurt v. Turkey, App. No. 24276/94, 27 Eur. H.R. Rep. 373 (1998): "Conclusion: violation (six votes

to three). iii. article 3 of THE convention in respect of THE applicant herself No serious consideration

given by authorities to applicant’s complaint — applicant a victim of authorities’ complacency in face of

her anguish and distress — suffering endured over prolonged period of time and must in circumstances

be considered ill-treatment within scope of Article 3."

See also Gongadze v. Ukraine, App. No. 34056/02, 43 Eur. H.R. Rep. 44 (2005);

INRY 1974 NIV DIMYN NNAYN 212 KV TMNYYNA NIT NPNPN 12 71727 /) DINRY MR KV 7PN IR

INAND YRIAND MRS MNHYNY IWPNL I YIP PTN N2 .DNOYIN INY 12 NIRA POMGP DR 9PN 719N RINY

1920 DMYPIN KV DIPN LN MNAYVN NTIAM DPYMIN DMIXYN ,DXINTI DIARYN ,07N JTNRY DN TWR

nraY P73 1% DAMIPN YV MYYWN 7IRY NIMYWIN NPPNIVY YIp P70 N2 .0771P? Y713 1372 1Y*T'N RN DNIO»
2R IVNR MDA DNYI NIRINA

ECtHR, Varnava and others V. Turkey, Grand Chamber, 18 September 2009, para 201;

4
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Andrew Clapham, Paola Gaeta and Marco Sassoli, The 1949 Geneva Conventions a Commentary,

Oxford University Press, 294 (2015).

NINON 11°8Y - DIMIYN 190 19K DTR MM NTYIN SO MIVYNN TR I 1PIX 995 PIRY 7101 1Iva 77091

M”92 1IRINY M0 INNIP DIPR YY YT NYyant (MINY PTIN POR SY Imn mIin) 9 Y1 MMR y7n
JVNR MY oMY HY NNOIRN NIAN T AN

The applicants also referred to seven opinions of the UN Human Rights Committee issued under the

International Covenant on Civil and Political Rights in cases against Belarus, Tajikistan and Uzbekistan,

in which the authorities had refused to inform the relatives of a prisoner under sentence of death of the

date of execution, to return the body for burial or to disclose the place of burial (no. 886/1999,

Bondarenko v. Belarus, 3 April 2003, paragraph 10.2; no. 887/1999, Lyashkevich v. Belarus, 3 April

2003, paragraph 9.2; no. 915/2000, Sultanova v. Uzbekistan, 30 March 2006, paragraph 7.10; no.

959/2000, Bazarova v. Uzbekistan, 14 July 2006, paragraph 8.5; no. 973/2001, Khalilova v. Tajikistan,

30 March 2005, paragraph 7.7; no. 985/2001, Aliboeva v. Tajikistan, 18 October 2005, paragraph 6.7;

no. 1044/2002, Shukurova v. Tajikistan, 17 March 2006, paragraph 8.7). In particular, in the case of

Aliboeva v. Tajikistan (no. 985/2001) the Human Rights Committee ruled as follows:
“6.7 The Committee has taken note of the author’s claim that the authorities did not inform her
about [her] husband’s execution but continued to acknowledge her intercessions on his behalf
following the execution. The Committee notes that the law then in force did not allow for a
family of an individual under sentence of death to be informed either of the date of execution
or the location of the burial site of the executed prisoner. The Committee understands the
continued anguish and mental stress caused to the author, as the wife of a condemned prisoner,
by the persisting uncertainty of the circumstances that led to his execution as well as the location
of his gravesite. It recalls that the secrecy surrounding the date of execution and the place of
burial, as well as the refusal to hand over the body for burial, have the effect of intimidating or
punishing families by intentionally leaving them in a state of uncertainty and mental distress.
The Committee considers that the authorities’ initial failure to notify the author of the execution
of her husband and the failure to inform her of his burial place, amounts to inhuman treatment
of the author, in violation of article 7 of the Covenant”

Sabanchiyeva and Others v. Russia ECHR 38450/05 (2013). Para 93.

10 International Covenant on Civil and Political Rights of 16 December 1966.

Article 7: "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or

punishment. In particular, no one shall be subjected without his free consent to medical or scientific

experimentation."

11 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 10

December 1984.

Article 16

"1. Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel,

inhuman or degrading treatment or punishment which do not amount to torture as defined in article 1,

when such acts are committed by or at the instigation of or with the consent or acquiescence of a public

official or other person acting in an official capacity. In particular, the obligations contained in articles

10, 11, 12 and 13 shall apply with the substitution for references to torture of references to other forms

of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions of any other international

instrument or national law which prohibits cruel, inhuman or degrading treatment or punishment or

which relates to extradition or expulsion."

12 Concluding Observations on the Fifth Periodic Report of Israel CAT/C/ISR/CO/5;

5
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13 The 2014 Gaza Conflict: Factual and Legal Aspects, The State of Israel, 156 (May 2015). Available
at: http://mfa.gov.il/ProtectiveEdge/Pages/default.aspx

507 (1) 20,5879 NYWNN '3 MDY T MIDNN TN 769/02 P12 DTPINNN DDA P2 NVM IR
.(2006)
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15 Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field. Geneva, 12 August 1949.

16 Art. 16. "Parties to the conflict shall record as soon as possible, in respect of each wounded, sick or
dead person of the adverse Party falling into their hands, any particulars which may assist in his
identification.

These records should if possible include:

(a) designation of the Power on which he depends;

(b) army, regimental, personal or serial number;

(c) surname;

(d) first name or names;

(e) date of birth;

(f) any other particulars shown on his identity card or disc;

(g) date and place of capture or death;

(h) particulars concerning wounds or illness, or cause of death.

As soon as possible the above mentioned information shall be forwarded to the Information Bureau
described in Article 122 of the Geneva Convention relative to the Treatment of Prisoners of War of 12
August 1949, which shall transmit this information to the Power on which these persons depend through
the intermediary of the Protecting Power and of the Central Prisoners of War Agency...."

17 Convention (1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field. Geneva, 12 August 1949.

Art. 17. "Parties to the conflict shall ensure that burial or cremation of the dead, carried out individually
as far as circumstances permit, is preceded by a careful examination, if possible by a medical
examination, of the bodies, with a view to confirming death, establishing identity and enabling a report
to be made. One half of the double identity disc, or the identity disc itself if it is a single disc, should
remain on the body.

Bodies shall not be cremated except for imperative reasons of hygiene or for motives based on the
religion of the deceased. In case of cremation, the circumstances and reasons for cremation shall be stated
in detail in the death certificate or on the authenticated list of the dead.

They shall further ensure that the dead are honourably interred, if possible according to the rites of the
religion to which they belonged, that their graves are respected, grouped if possible according to the
nationality of the deceased, properly maintained and marked so that they may always be found. For this
purpose, they shall organize at the commencement of hostilities an Official Graves Registration Service,
to allow subsequent exhumations and to ensure the identification of bodies, whatever the site of the
graves, and the possible transportation to the home country. These provisions shall likewise apply to the
ashes, which shall be kept by the Graves Registration Service until proper disposal thereof in accordance
with the wishes of the home country.



Office of the Deputy Attorney General Cmr5-p2 vawn’ NpYNNN) NPPPM PIYY
(International Law)

MNITRD DTN %Y 1NN 933 DATIRN ,DT72190 NNIAPD MMPNRY RTNYD TN HY .OOIMNMYIN
D'pNY TOIDY TRN HY T 710NY .DINRS 7Y N7 THRNY NN YY MR DINIONY DNNN YV

RN TNYa Nwarw (Official Graves Registration Service) D»nwa AMap DVIN "MV
{the possible transportation to the home country) X117 NI*THY DNI2YNY DMAPN 1D MOV

XD 17227 TN 93 YV NMAPN DYWIN TMPY ,TOIDN DINN IMRY RDY JNIN 93D DTN qONa
.02 193PIY DNNN Y09 DIAPN YV POTRN DIPINT MTIR YN VN

MIVIAN 2T ,RIIND NPTV NP 172PY MANN 23 MIVARY 17 QYD NIRY TWR]
JANNYWNY NMITAN 2RI P2 NIV NYVYNY INNN T MONPNNY ,NVPA TMYNN N2 NINRY
,N2IN 9T32 7PAN MANN NN 22 18N MNOYWNN 11 PON - MINRA V1223H Y0MY9*TH DIdA
NR R¥ANY MPTNN 1N PHN2 RIN ININTY NPPA NRT 59 311 MAIYAR 191hY ROYW W22 DINR
NIYN 1Y NN HY 1991 N2 NI H1NAPPY DIAYTYN DINRY TIPA,TIOIDN DINA NN DXNNN

J87AMINg M MAIYARD Y qRI T

DY P(IRVINP) NNVRIN NINRY DIOTIVN NIVID 12T DITRN 29%¥N DD 2016 MVA
1279 DRNNA .DXNNN NNAP 1R RV TN 2NN DAITIVNRN NNWISN M2T1,17 9YOH
YTH MONN NINN KV TITI MY ,MNY DI7T2 1 NN RHNY 512 POIDY TX ,NNIVIaN
MM NITNN RPN NMIRI NMAP HV N2INN NHNY NOMTYN TITN 7D POIN IRVIMPN .MINAVNIN
9aRNNY MNAYNY NIVARN D3 1T TI7 .DNT 1IN0 9 Y MR 1727 1HYRY NIn Hy mnawvnh
NNVINI DIPMNAYNY DNN NIYVNA MRIY N2 JOTIPNN IRVIMPH NVWY DR HY
OINRD 29 QR DY 290000 NI IMIRD-1AN T NININD LD IIRVAMN NIVN

N9 NITNN 12IY2 NAYNN T IRV NNYP 23 17172 AYIApn MIwIaN 12T DIYIm

19-20 DAYYDA NNY ,AMNVRIN NI MINRY 16-17 DYDI DHMIAPN 19YRY D'MT DITON
MMM YWIR PAN 19701V M0 MM D910 DIPING HV DINN NAVAY NMIVA NI MNRY

As soon as circumstances permit, and at latest at the end of hostilities, these Services shall exchange,
through the Information Bureau mentioned in the second paragraph of Article 16, lists showing the exact
location and markings of the graves, together with particulars of the dead interred therein."

18 Pictet, page 181: "....Certain delegations at the Conference proposed making the provision imperative;
others wished to omit it altogether. It is the custom in some countries to bring the dead home at the close
of hostilities, while others prefer to have them buried in the actual theatre where they have fallen. To
satisfy both requirements, the clause was left optional”.

MTNYY TVRI 11 PINIPON DIDNAY INNTINNY TWRI 0,01 IRVINIPA MNY NPINON HRIWY 1 vy 19
Y DRYNY DM 12 MYIND NYMNnD

20 International Committee of the Red Cross, Commentary of 2016, 1644-1645: "The obligation to ensure
that the dead are buried or cremated can be satisfied in different ways.... The preferred option is the
return of the remains of the deceased to their families so that they may bury or cremate them in
accordance with their religious beliefs and practices. Another reason why this option is preferable is that
it enables the families to mourn their loved ones. Indeed, return of the dead to their families can be
considered a basic humanitarian goal, recognized in both conventional and customary humanitarian law".
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2L Convention (I1) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members

of Armed Forces at Sea. Geneva, 12 August 1949.

Art 19. The Parties to the conflict shall record as soon as possible, in respect of each shipwrecked,

wounded, sick or dead person of the adverse Party falling into their hands, any particulars which may

assist in his identification. These records should if possible include:

(a) designation of the Power on which he depends;

(b) army, regimental, personal or serial number;

(c) surname;

(d) first name or names;

(e) date of birth;

(f) any other particulars shown on his identity card or disc;

(9) date and place of capture or death;

(h) particulars concerning wounds or illness, or cause of death. As soon as possible the above-mentioned

information shall be forwarded to the information bureau described in Article 122 of the Geneva

Convention relative to the Treatment of Prisoners of War of August 12, 1949, which shall transmit this

information to the Power on which these persons depend through the intermediary of the Protecting

Power and of the Central Prisoners of War Agency.

Parties to the conflict shall prepare and forward to each other through the same bureau, certificates of

death or duly authenticated lists of the dead. They shall likewise collect and forward through the same

bureau one half of the double identity disc, or the identity disc itself if it is a single disc, last wills or

other documents of importance to the next of kin, money and in general all articles of an intrinsic or

sentimental value, which are found on the dead. These articles, together with unidentified articles, shall

be sent in sealed packets, accompanied by statements giving all particulars necessary for the

identification of the deceased owners, as well as by a complete list of the contents of the parcel.

YTIN NIIPYNI NN DI INNY NHND DR YIAN ,2017 IRN WTINI DO VR )T NINRY ITIVRN IRVIDIPN

NR1PY ONYNN PTIVNN IRVIMPA .CNIVPYR 19IR - NANTH) DIVARN DNMPN DIPRNRNY NV 1NN 121N

TOIDY TR 93 PPIRD-]72N MNIND VAVNN NNN I PR DITYIN 72217 Y1) DR NYTH NNawnn 11 mMIT HY

Mt NR HY91W DMTYIY DN MIN YTNRN NINDN .0 Y I2TL IMYIL VIV YTN INAYNY pavh vIm

559 DNON ND PNONY PTRIN DIVIR N1NIY D137 NIPTNY 2 1PRN IRVIMPN .NPPP? N NR NYTY INAavNN Hv
2RI 12PNY WM ANSWNY YIT NPAY 27N 22V IR NN DR 12,0077 Y3 099 19I82 IR VTN

ICRC, Commentary on the Second Geneva Convention: Convention (I1) for the Amelioration of the

Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 2nd edition, para.

1765 and 1777 (2017).Art 20. Parties to the conflict shall ensure that burial at sea of the dead, carried out

individually as far as circumstances permit, is preceded by a careful examination, if possible by a medical

examination, of the bodies, with a view to confirming death, establishing identity and enabling a report

to be made. Where a double identity disc is used, one half of the disc should remain on the body.

If dead persons are landed, the provisions of the Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field of August 12, 1949 shall be applicable.
NNYRIN N2 MINRY 17 YD MYAINN MBNY MPIAPN 1T YD MDD INY VP HY NIVIAN MaTH
D)MIND NIRY TN DTN ,TI90 J9IRI DNNA DR PINOY W2 1 VIAN NVP’D DY NPVINYIN M20IY NTNPRNNA
(hostility) mnoyn mwWRI2,13IRY W 1T NIVNY .DINDHI DYDY NNYH B2 ,07712pN NR 7135 VI, 0RNNN DYNTN
NPTNY MOV YV NIVARD NIV ,MANN NPT DI2PNN DNRYIN DR TWORY 75,0771 DIVMY NYWI Mwi
mMYIn Sy ,mnwn oin anrY amrnn Y951 ,MIvaRn maoin VR TN 98 Y DY MON YR MRND .ORN
JADRIYV MAM YY D) YN DT QYD .DNNN DNV 12°7 DMAPN YV PITRN DIPNY YL YTN PYNNY DNINRD

.174-150 'nYy ,1960 NVP’S .0%2
LI MIYANIN YR ANNTI,DINNA K190 DN MIINN 23 AT PPDY DNYA 178N 2017 NIVN J9TIVHN IRVIMIPN
RN DITTNN N2IN 2 PIRN IRVINMPN .N221IP Y1) DR NYTY ANAYND MIN TITYIY O MRIINI MNYP
99 MANN NN12P *T HY NnY AN 1N NNR ,MINY DI7T2 WRNRNNY 1912 T NN, 0NN DR TI202 NapY
1939 YRV YT AINAYNY MR NAVN RN NNIPY NATYIND MIVARN IRVINIPN 1PRN 12 NI .ANawnn »7
PP HY HaRNAY YIN NNAYNY MIVAR 1NN RN 729 NADII NP0 .DNYY NTN MITNIRI 13111 299 MR NIPH
MIRVIMIND VAVNAL NI YR NIVAMN NI0NI 2VNPAY 1913 NNOWNY NAMN NIV 2 XN IRVIMIPN
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.1822-1825 MIRPDA ,(2017) DYTRN 2H¥N
22 Convention (111) relative to the Treatment of Prisoners of War. Geneva, 12 August 1949, Article 120:
"... The detaining authorities shall ensure that prisoners of war who have died in captivity are honourably
buried, if possible according to the rites of the religion to which they belonged, and that their graves are
respected, suitably maintained and marked so as to be found at any time. Wherever possible, deceased
prisoners of war who depended on the same Power shall be interred in the same place.
Deceased prisoners of war shall be buried in individual graves unless unavoidable circumstances require
the use of collective graves. Bodies may be cremated only for imperative reasons of hygiene, on account
of the religion of the deceased or in accordance with his express wish to this effect. In case of cremation,
the fact shall be stated and the reasons given in the death certificate of the deceased.
In order that graves may always be found, all particulars of burials and graves shall be recorded with a
Graves Registration Service established by the Detaining Power. Lists of graves and particulars of the
prisoners of war interred in cemeteries and elsewhere shall be transmitted to the Power on which such
prisoners of war depended. Responsibility for the care of these graves and for records of any subsequent
moves of the bodies shall rest on the Power controlling the territory, if a Party to the present Convention.
These provisions shall also apply to the ashes, which shall be kept by the Graves Registration Service
until proper disposal thereof in accordance with the wishes of the home country."
2RN MIAPNY 20 9*YOY DY MY 1N NNNHYN MAVH PNl
Convention (1V) respecting the Laws and Customs of War on Land and its annex: Regulations concerning
the Laws and Customs of War on Land. The Hague, 18 October 1907. Art. 20. After the conclusion of
peace, the repatriation of prisoners of war shall be carried out as quickly as possible.
23 Convention (1V) relative to the Protection of Civilian Persons in Time of War. Geneva, 12 August
1949.
20 Art. 130. The detaining authorities shall ensure that internees who die while interned are honourably
buried, if possible according to the rites of the religion to which they belonged and that their graves are
respected, properly maintained, and marked in such a way that they can always be recognized.
Deceased internees shall be buried in individual graves unless unavoidable circumstances require the use
of collective graves. Bodies may be cremated only for imperative reasons of hygiene, on account of the
religion of the deceased or in accordance with his expressed wish to this effect. In case of cremation, the
fact shall be stated and the reasons given in the death certificate of the deceased. The ashes shall be
retained for safe-keeping by the detaining authorities and shall be transferred as soon as possible to the
next of kin on their request.
As soon as circumstances permit, and not later than the close of hostilities, the Detaining Power shall
forward lists of graves of deceased internees to the Powers on whom deceased internees depended,
through the Information Bureaux provided for in Article 136. Such lists shall include all particulars
necessary for the identification of the deceased internees, as well as the exact location of their graves.
7200 X7 IR L,DPR0WA 779 AT 19N DPR TPYIITN NAYT MNRY RN YRIW N1TR HY D1wH NO1IR pnTay 2
P32 ;617 (1)NY 79 ,1310%20 IV ‘3 INORNP 698/80 11 IR .INRN HV NYIRVIMINN MRV DR ,JOPA 1T
YN NI TPAN ‘1 PIMVM DTN NOR NTPONI P71 HMYT MOINY NTIR ,PINOYNYR JRIOR NYN’) 393/82
T79 ,PIMYM ATINY MIRY IRIAA TPAND 3 MY 7015/02 P31 5194 'Y ,785 ()12 770 ,PIMVM TN NIRA
nY ,385 (1)1 770 ,11AIYNN DTN NTRA HRR NN TPON '3 V19N NNNY TPINN 3278/02 Y11 ;364 'NY ,352 (6)N
WRY ‘) NAPRIN 7957/04 P11 ;827 'NY ,817 (5)M T ,HRIV? NHVWNN ‘1 P10 N1 1997 NXYIN 2056/04 P31 ;396
TN poaY 14 '0a HRTY nHvnn
MYY T TN T2 INNY RN — NITR 93 I3 =11 NAIR” 935 D22 HNn 159 YD 10 AT YD 2 vy 26
VNN DYR NNNYN MIAVI DYIN ,DOVING — N2VF TINR I’ INN DININN DIVIR VI IR MY HV 1¥Nn3
:INRY 4 PYD IR PPN MINRD NNN DN
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Art. 4. Persons protected by the Convention are those who, at a given moment and in any manner
whatsoever, find themselves, in case of a conflict or occupation, in the hands of a Party to the conflict or
Occupying Power of which they are not nationals.

Nationals of a State which is not bound by the Convention are not protected by it. Nationals of a neutral
State who find themselves in the territory of a belligerent State, and nationals of a co-belligerent State,
shall not be regarded as protected persons while the State of which they are nationals has normal
diplomatic representation in the State in whose hands they are.

The provisions of Part Il are, however, wider in application, as defined in Article 13.

Persons protected by the Geneva Convention for the Amelioration of the Condition of the Wounded and
Sick in Armed Forces in the Field of 12 August 1949, or by the Geneva Convention for the Amelioration
of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 August
1949, or by the Geneva Convention relative to the Treatment of Prisoners of War of 12 August 1949,
shall not be considered as protected persons within the meaning of the present Convention.
27 Article 27: "Protected persons are entitled, in all circumstances, to respect for their persons, their
honour, their family rights, their religious convictions and practices, and their manners and customs.
They shall at all times be humanely treated, and shall be protected especially against all acts of violence
or threats thereof... However, the Parties to the conflict may take such measures of control and security
in regard to protected persons as may be necessary as a result of the war."
28 ].S Pictet Commentary: IV Geneva Convention- Relative to the Protection of Civilian Persons in Time
of War, 199 (1952).
STINAWNAN VPN NNPYWY MITN DR P RY 1513 TNOWN MY MITH 3 9P 27 POY NVPA YW NMIWIen 121N 2°
DY MIanaInM) 25 D'A°Y0 YV DITONNN TINYD N0 NRT .ANNYN YV AXNN IRXINI PRI DTN IDVNY D) ROR
.50-1 40,39 D9’YD YV DWPYDN MNN PHYM 26 YD (MNOWNN
SR
J.S Pictet Commentary: IV Geneva Convention- Relative to the Protection of Civilian Persons in Time
of War, 202-203 (1952).
;(2004) 836 ,807 (5)N1 7”0 SRV NYYNH '3 PIIND N2 1937 NXYIN 2056/04 32 O
12 PORD DY P2 ROWIN TAY (1992) 6-7 ,1 (5) 1 T 199NN TP IR ‘1 'NRI DRI NHVOIN 3933/92 P12
SNIRN TPAN NNPY IRWYI DMR JINVIAN DIPPWY HaNNN HV INNAYN N1 711
,IIVNA NNPY ORIAND TRAND HY 2INPT YIPW DR IPANY IRARD TRAND 21N N2 TWR NYVNININ NIIONN NN”
ANNAYN TIAY VAN HY 1TI2I HY YINYN RINL,RIN 9193 AT DIPXY .DTRN TI232 D NVPN DINPY ,RDM TNN
<. TTY D3 NN TI2I NRY NN T2 DR DNPPN ,I09) YV MR NTNN INNAPA
DYPY 7N AVNNNY IRIARD TRPANN HY RN TTRN .72 HPWN 1Y 1YY IRAND TPANN YY1 ,RIN 2IVN DT NPIY
DY27Y1) MR 72VIN HY DIINV HY NNVY PHYY HINVIN MM YV DMV YY NNVY PHY TR 1INV IT0
2NN DR 12 PIORDY TR MNDNN ITON DR DYPY 1YY (TR DTN

ATOM MNIRA JINVIAA DNIVPN DIPIVI TN INNAVN NNRA TI2I2 DNVPN DINPIY 12 MR PIR WITI PR
T INHY DN TVR D2ANNY TWURL NTN-MNR YIP RIN IR 2NIN0IN NP0 MIvHya a0 1 PR .1m 2
DYV ,PINVIAL NYAAY MIANDAN DTN ,NNRD MORY MY 1P pOIY T POR .AWYNY 1350 NHYYInwn

YY1 ,1INYVI2 PTIN DTN NIV NNV NN T2 9272 NI1PPWH 179710 RIYN NN DR NN 7701
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31 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 8 June 1977.

32 Article 32: "General principle in the implementation of this Section, the activities of the High
Contracting Parties, of the Parties to the conflict and of the international humanitarian organizations
mentioned in the Conventions and in this Protocol shall be prompted mainly by the right of families to
know the fate of their relatives.”

33 Article 34: "Remains of deceased 1. The remains of persons who have died for reasons related to
occupation or in detention resulting from occupation or hostilities and those of persons not nationals of
the country in which they have died as a result of hostilities shall be respected, and the gravesites of all
such persons shall be respected, maintained and marked as provided for in Article 130 of the Fourth
Convention, where their remains or gravesites would not receive more favourable consideration under
the Conventions and this Protocol. 2. As soon as circumstances and the relations between the adverse
Parties permit, the High Contracting Parties in whose territories graves and, as the case may be, other
locations of the remains of persons who have died as a result of hostilities or during occupation or in
detention are situated, shall conclude agreements in order: a) to facilitate access to the gravesites by
relatives of the deceased and by representatives of official graves registration services and to regulate the
practical arrangements for such access; b) to protect and maintain such gravesites permanently; c) to
facilitate the return of the remains of the deceased and of personal effects to the home country upon its
request or, unless that country objects, upon the request of the next of kin. 3. In the absence of the
agreements provided for in paragraph 2 b) or ¢) and if the home country of such deceased is not willing
to arrange at its expense for the maintenance of such gravesites, the High Contracting Party in whose
territory the gravesites are situated may offer to facilitate the return of the remains of the deceased to the
home country. Where such an offer has not been accepted the High Contracting Party may, after the
expiry of five years from the date of the offer and upon due notice to the home country, adopt the
arrangements laid down in its own laws relating to cemeteries and graves. 4. A High Contracting Party
in whose territory the gravesites referred to in this Article are situated shall be permitted to exhume the
remains only: a) in accordance with paragraphs 2 c) and 3, or b) where exhumation is a matter of
overriding public necessity, including cases of medical and investigative necessity, in which case the
High Contracting Party shall at all times respect the remains, and shall give notice to the home country
of its intention to exhume the remains together with details of the intended place of reinterment."

34 Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August
1949 (1987):

1298 It therefore covers the following categories:

a 'Persons who have died for reasons related to occupation'

12
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1299 The whole population of occupied territories seems to be covered by this provision.
Nevertheless, the following are excluded:

-civilian internees, as these enjoy greater protection under the Conventions (see above);

-the nationals of the Occupying Power. (1) However, under Article 75 ('"Fundamental guarantees') the
latter are entitled to humanitarian treatment if they are detained for reasons related to the conflict, (2)
and it is clear that such [p.367] humanitarian treatment implies a respect for their remains and a decent
gravesite;

-persons who have died for reasons not related to the occupation. However, with the exception of
nationals of States not Parties to the Conventions, such persons are covered by Article 27_ of the
fourth Convention, which provides in particular that they are entitled in all circumstances "to respect
for their persons ,their honour, their family rights, their religious convictions and practices, and their
manners and customs”, and that “they shall at all times be humanely treated™. It is clear here, too ,that
such a provision implies, at the very least, a respect for the remains of the dead and a decent burial in
accordance with their religious practices.

1300 As regards Article 34 ,paragraph 1, this is concerned more specifically, as shown above, with
persons who have died "for reasons related to occupation”. The connection between the occupation
and the death is not defined more precisely. It basically relates to persons who are victims of
armed conflicts, particularly of bombardments, and to persons killed by the armed forces of the
Occupying Power for failing to comply with security regulations related to the occupation, such
as curfews. It is probably advisable to limit this category to clear-cut cases such as these, and to
exclude cases which are less clear, such as death which is to some extent hastened by a lack of
medication or by the grief resulting from separation (it may be recalled that respect for the remains
and gravesites of persons who have died for such reasons is, in any case, implicitly imposed by Article
270f the fourth Convention). (3)

1301Finally, nationals of States not Parties to the Conventions should also be considered to be covered
by this provision, (4) if they have died for reasons related to the occupation.

NPNa nR AWITH
%1303 These are persons who are in the territory of a Party to the conflict and who are:
-neither nationals of that Party to the conflict ;
-nor persons who fall under a more favourable régime under the Conventions and Protocol I. (7)

1304 They therefore comprise:

-nationals of States not Parties to the conflict or co-belligerent States who are in the territory of a Party
to the conflict where the State of which they are nationals has a "normal diplomatic representation", (8)
and who are therefore excluded from the protection of Part 111 of the fourth Convention. In the event of
their death, such persons are therefore covered by this provision, even if the problem should in
principle be solved without recourse to international humanitarian law;

-nationals of the adverse Party (other than prisoners of war and civilian internees), nationals of States
not Parties to the conflict and nationals of co-belligerent States who are in the territory of a Party to the
conflict where the State of which they are nationals does not have a "normal diplomatic represention”.
In fact, such persons are covered by Part 111 of the fourth Convention, but apart from the general
provisions of Article 27 (9), Part 111 does not contain any provisions concerning the remains and
gravesites of the dead;

-nationals of States not Parties to the fourth Convention, who are therefore not Parties to the Protocol
either.

1305All such persons are covered by this provision of Article 34 ,if they have died as a result of
hostilities. Death may be due in particular to bombardment or other attacks, possibly aimed directly at
such persons in violation of international humanitarian law, or they may be victims of incidental

13
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damage resulting from attacks on military objectives. (10) Their death may be immediate or not. For
example, if a man spends a year in hospital because of injuries caused by bombardment, and dies after
this period from his injuries ,he is of course covered. [p.369] But here, too, there may be borderline
cases where the causal link between death and hostilities is not clear. However, there must
undoubtedly be a direct causal link. (11)

NPNa NPR WVITH

3611297 Thus it concerns only remains and gravesites that "would not receive more favourable
consideration under the Conventions and this Protocol”. It therefore excludes:

- combatants who have died in battle and who are covered by Articles 15-17 of the first Convention, and
by Articles 18-20 of the Second Convention;

- prisoners of war who have died during a period of detention and who are covered by Articles 120 and
121 of the Third Convention;

- protected civilians who have died during internment and who are covered by Articles 129-131 of the
fourth Convention."

371330 It should be noted that the Conventions do not provide for the repatriation of the remains of
deceased persons which are dealt with by specific provisions. (29) They do not, of course, exclude

this ,but they do not contain any procedure to be followed. Thus this provision can again serve as an
example, not only for the dead explicitly covered, but also for those covered by the Conventions .When
they presented the initial proposal, the co-sponsors clearly indicated that although they intended to
extend the procedure to cases which had not been previously covered, their aim was still "a
clarification of the procedure and time with respect to the duty to allow the exhumation and return of
the remains of a deceased person”. (30)

3 |CRC, Commentary on the First Geneva Convention: Convention (l) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 2nd edition, 2016. Para 760. available
at:

https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentld=59F6CDFA49
0736C1C1257F7D004BAOEC
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39protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
International Armed Conflicts (Protocol 1), 8 June 1977.

Article 34: "Remains of deceased 1. The remains of persons who have died for reasons related to
occupation or in detention resulting from occupation or hostilities and those of persons not nationals of
the country in which they have died as a result of hostilities shall be respected, and the gravesites of all
such persons shall be respected, maintained and marked as provided for in Article 130 of the Fourth
Convention, where their remains or gravesites would not receive more favourable consideration under
the Conventions and this Protocol. 2. As soon as circumstances and the relations between the adverse
Parties permit, the High Contracting Parties in whose territories graves and, as the case may be, other
locations of the remains of persons who have died as a result of hostilities or during occupation or in
detention are situated, shall conclude agreements in order: a) to facilitate access to the gravesites by
relatives of the deceased and by representatives of official graves registration services and to regulate the
practical arrangements for such access; b) to protect and maintain such gravesites permanently; c) to
facilitate the return of the remains of the deceased and of personal effects to the home country upon its
request or, unless that country objects, upon the request of the next of kin. 3. In the absence of the
agreements provided for in paragraph 2 b) or ¢) and if the home country of such deceased is not willing
to arrange at its expense for the maintenance of such gravesites, the High Contracting Party in whose
territory the gravesites are situated may offer to facilitate the return of the remains of the deceased to the
home country. Where such an offer has not been accepted the High Contracting Party may, after the
expiry of five years from the date of the offer and upon due notice to the home country, adopt the
arrangements laid down in its own laws relating to cemeteries and graves. 4. A High Contracting Party
in whose territory the gravesites referred to in this Article are situated shall be permitted to exhume the
remains only: a) in accordance with paragraphs 2 c) and 3, or b) where exhumation is a matter of
overriding public necessity, including cases of medical and investigative necessity, in which case the
High Contracting Party shall at all times respect the remains, and shall give notice to the home country
of its intention to exhume the remains together with details of the intended place of reinterment."
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DYTRN 2587 IPpNNY 116 Y935 DRNNA NRT) DMITYIN DNNY YN Y1 TIY N NNYVH PNOIOY
50 VPN NNRY MY ANVP T N2IN D I0N JIRMIPYD 3NN IRVIMN VIVNRY
MAVNN MITY DM ,NVRIN 0NN DIPIVITA NRNN 1HHIN DIapnn NIPY "1 mndyn”
N2INY NY?OM NMWP T MINN ,071P NR JA0Y RN 71NIW MIANNN .AH? Y313 DR NyTH
DOTIX HY — WHLHYN MIANNNY DI T MANNN NNVP LD NI .0MTYIN NN INR WanY

MY 10 PYOR POIDY TN NWPA 295 MANN N2VH IWARY (Must endeavor) HYTnNwnY 710507
LININD VAVNN PPN MITI IYHN NININND WIYY 73 198N JIRMPID .DIRYD NYPaY IR
,JYO2DN MPON PRNNA LPITN POIDY DOTTRD ARIP DR HW NYHYIN NYYORN D PN

1IRT,(2017) 17290 N2V NINRY PTIYNN IRVIMPH 4O
"611 The first value protected by the prohibition of violence to life and person is human life. This
prohibition underlines the all-encompassing importance of respect for the lives of persons benefiting
from the protection of common Article 3. Where not even their lives are respected, the provision’s
ultimate purpose, humane treatment, is unattainable." Para 611;
"633 The prohibition of mutilation in common Acrticle 3 applies only to the living and does not extend to
the mutilation of corpses. The protection from permanent disfigurement or loss of an organ or appendage
necessarily presupposes that the victim is a living human being at the time of the prohibited act. Hence,
the object and purpose of the prohibition of mutilation in common Article 3 does not relate to the dead.
The mutilation of dead bodies is, however, prohibited under common Article 3 as it constitutes an outrage
upon personal dignity. It is also a distinct prohibition under customary international law." Para 633.

.292 'ny DNaYp oy IR

41 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, 2nd edition, 2016. Para 760. See at:
https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Comment.xsp?action=openDocument&documentld=59F6CDFA49
0736C1C1257F7D004BAOEC
42 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol I1), 8 June 1977.
43 Art 8. "Search Whenever circumstances permit and particularly after an engagement, all possible
measures shall be taken, without delay, to search for and collect the wounded, sick and shipwrecked, to
protect them against pillage and ill-treatment, to ensure their adequate care, and to search for the dead,
prevent their being despoiled, and decently dispose of them."
4Sandesh Sivankumaran, The Law of Non-International Armed Conflict, Oxford University Press, 280
(2012)
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PN MPTN YV APPVPID NN 1D MNY MPTA YV DYRIAY DIIITH 1IN 1T NIDNA
VY MM NNN 7AY NTAYN NR MPTN YV 1P Y PN TIPIV IPNRD .Man Ny
,P9I0DIR SV DYRAND DIITR L,ANNTY LT .TDIDN DINA ,DTINA A NNIDNA ,YN¥annY
9901RY IPNNN MAN TP MNan MYIRY ,TND 1NN NN ORI IR 1012
DN P2 DIDN2 THYAN MAN YV AANA ,5VNY 0 DIV DINI MAN 1TMN DN DIPN
11 DRI 7 PIAPI 12 NRMNIPA 1953 MWVN PWIN NP2V DION .1976 -1 1975 MV HRIW? PaY
50pIAPN DIYYPN MAN NR MY NN HY INRD TN NVYWY DINNY TRV P2 VR T8N

4 UN General Assembly, Res 3220 (XXIX).
.238 'nY ,JIRMpYD 46
.283 'y ,JIRMpYD ¥
.293 'ny ,onaYp 48
49 https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rulell4
50 Agreement between the Commander-in-Chief, United Nation Command, on the one hand, and the
Supreme Commander of the Korean People's Army and the Commander of the Chinese People's
Volunteers, on the other hand, Concerning a Military Armistice in Korea, Panmunjom, 27 July 1953.
Article 11(13)(f) of the 1953 Panmunjom Armistice Agreement provides:
[T]The Commanders of the opposing sides shall:

f. In those cases where places of burial are a matter of record and graves are actually found to exist,
permit graves registration personnel of the other side to enter, within a definite time limit after this
Armistice Agreement becomes effective, the territory of Korea under their military control, for the
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purpose of proceeding to such graves to recover and evacuate the bodies of the deceased military
personnel of that side, including deceased prisoners of war.

51 Agreement on Ending the War and Restoring Peace in Viet-Nam, signed on behalf of the United States
of America, the Republic of Viet-Nam, the Democratic Republic of Viet-Nam and the Provisional
Revolutionary Government of South Viet-Nam, Paris, 27 January 1973. Art 8(b):

"The parties shall help each other to get information about those military personnel and foreign civilians
of the parties missing in action, to determine the location and take care of the graves of the dead so as to
facilitate the exhumation and repatriation of the remains, and to take any such other measures as may be
required to get information about those still considered missing in action."
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