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1. As we explained there (Obergefell - C.M.), a State may not “exclude
same-sex couples from civil marriage on the same terms and conditions
as opposite-sex couples.” Indeed, in listing those ten:ns and conditions-
the “rights, benefits, and responsibilities” to which sa@e-sex couples’ no
less than opposite-sex couples, must have access-we éxpressly identified
“birth and death certificates.” That was no accident: Several of the
plaintiffs in Obergefell challenged a State’s refusalito recognize their
same-sex spouses on their children’s birth certiﬁcafes. In: considering
those challenges, we held the relevant state laws u;:wonstitutional to
the extent they treated same-sex couples differently from opposite-

sex couples” (Pavan at al, v. Smith 582 U.S. (2017).§
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* Hugue conf. on private international law: study on legal parentage and the issues arising from
international surrogacy arrangements. ' '
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In the overwhelming majority of States, the court;'s determination
following & contestation of legal parentage is binding erga omnes
(i.e., on all persons, for all purposes), A few States mentioned,
however, that in context of child support (maintenance) cases, the
court can make a determination of legal parentage which is only
binding for the limited purpose of those proceedings. Two States
also clarified that, if legal maternity or paternity has been
established by a court, no further contestation is ﬁermitted. In one
State, it was reported that the determination of the court is only
binding if the Attorney General has been joined to ;the proceedings,_

In terms of the birth record of the child, in the majority of

States, it was stated that, following fa successful

contestation of legal parentage, the old record will be

retained but the record is updated and _a new birth
certificate will be issued to the child (and old certificates
destroyed). In_most States, the old record will only be
accessible to certain, defined persons upon ag; plication, In a

minority of States, the old record is germanentty deleted"
f (P. 24).
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SUPREME COURT OF THE UNITED STATES
MARISA N. PAVAN, ET AL. v. NATHiANIEL SMITH

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ARKANBAS |

No. 16-892. Decided June 26, ?017

PER CURIAM. ,
As this Court explained in Obergefell v. Hodges, 576
U. 8. __ (2015), the Constitution entitles same-sex cou-

ples to civil marriage “on the same terms and conditions
as opposite-sex couples.” Id., at ___ (slip op., at 23). In the
decision below, the Arkansas Supreme§ Court considered
the effect of that holding on the State’s rules governing the
issuance of birth certificates. When a married woman
gives birth in Arkansas, state law generally requires the
name of the mother's male spouse to appear on the child’s
birth certificate—regardless of his bioic}gical relationship
to the child. According to the court below, however, Ar-
kansas need not extend that rule to similarly situated
same-sex couples: The State need not, in other words,
issue birth certificates including the female spouses of
women who give birth in the State. Because that differen-
tial treatment infringes Obergefell’s commitment to pro-
vide same-sex couples “the constellation of benefits that
the States have linked to marriage,” id., at____ (slip op., at 17),
we reverse the state court’s judgment.

The petitioners here are two married same-sex couples
who conceived children through anenymous sperm dona-
tion. Leigh and Jana Jacobs were married in lowa in
2010, and Terrah and Marisa Pavan were married in New
Hampshire in 2011. Leigh and Terrah each gave birth to
a child in Arkansas in 2015. When it came time to secure
birth certificates for the newborns, each couple filled out
paperwork listing both spouses as parents—Leigh and
Jana in one case, Terrah and Marisa in the other. Both




2 PAVAN v, SMITH

Per Curiam

times, however, the Arkansas Depaﬁ‘tment of Health
issued certificates bearing only the birth mother’s name.

The department’s decision rested on a provision of Ar-
kansas law, Ark. Code §20-18-401 (2014), that specifies
which individuals will appear as parents on a child's state-
issued hirth certificate. “For the purposes of birth regis-
tration,” that statute says, “the mother is deemed to be the
woman who gives birth to the child.” §20-18-401(e). And
“[i]f the mother was married at the time of either concep-
tion or birth,” the statute instructs that “the name of [her]
husband shall be entered on the certlflqate as the father of
the child.” §20-18—401(H(1). There are some limited
exceptions to the latter rule-—for example, another man
may appear on the birth certificate 1f the “mother” and
“husband” and “putative father” all file affidavits vouching
for the putative father’s paternity. Ibtd But as all parties
agree, the requirement that a marrled woman’s husband
appear on her child’s birth certiﬁcate applies in cases
where the couple conceived by means pf artificial insemi-
nation with the help of an anonymous sperm donor. See
Pet. for Cert. 4; Brief in Opposition 3-4; see also Ark.
Code §9-10-201(a) (2015) (“Any child born to a married
woman by means of artificial insemination shall be
deemed the legitimate natural child of the woman and the
woman's husband if the husband consents in writing to
the artificial insemination”). ‘

The Jacobses and Pavans brought th15 suit in Arkansas
state court against the director of the Arkansas Depart-
ment of Health—seeking, among other things, a declara-
tion that the State’s birth-certificate law violates the
Constitution. The trial court agreed holding that the
relevant portions of §20-18-401 are inconsistent with
Obergefell bhecause they “categomcaﬂy prohibi[t] every
same-sex married couple ... from enjoying the same
spousal benefits which are available tb every opposite-sex
married couple.” App. to Pet. for Cert.f 59a. But a divided
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Arkansas Supreme Court reversed that judgment, con-
cluding that the statute “passies] constitutional muster.”
2016 Ark. 437, 505 8. W. 3d 169, 177. In that court’s view,
“the statute centers on the relatzonship of the biologieal
mother and the biological father to theichild, not on the
marital relationship of husband and Wlfe, and so it “does
not run afoul of Obergefell” Id., at 178. Two justices
dissented from that view, maintaining that under Oberge-
fell “a same-sex married couple is entitled to a birth certif-
icate on the same basis as an opposite-sex married
couple.” 505 S.W.3d, at 184 (Brill, C.J., concurring in
part and dissenting in part); accord, id., ét 180 (Danielson,
d., dissenting).

The Arkansas Supreme Court's demsmn we conclude,
denied married same-sex couples accessgto the “constella-
tion of benefits that the Stat[e] ha[s) linked to marriage.”
Obergefell, 576 U. 8., at ___ (slip op., at 17). As already
explained, when a married woman in Arkansas conceives
a child by means of artificial insemination, the State
will—indeed, must—list the name of her male spouse on
the child’s birth certificate. See §20-18-401(f)(1); see also
§9-10-201; supra, at 2. And yet state law, as interpreted
by the court below, allows Arkansas offi¢ials in those very
same circumstances to omit a married woman’s female
spouse from her child’s birth certificate. See 505 S. W. 3d,
at 177-178. As a result, same-sex parents in Arkansas
lack the same right as opposite-sex parents to be listed on
a child’s birth certificate, a document often used for im-
portant transactions like making medical decisions for a
child or enrolling a child in school. See Pet. for Cert. 5-7
(listing situations in which a parent mlght be required to
present a child’s birth certificate).

Obergefell proscribes such disparate t‘aeatment As we
explained there, a State may not “exclude same-sex
couples from civil marriage on the same terms and condi-
tions as opposite-sex couples.” 576 U. S:, at __ (slip op.,
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at 23). Indeed, in listing those terms and conditions-—the
“rights, benefits, and responsibilities” to which same-sex
couples, no less than opposite-sex couples must have
access—we expressly identified “birth and death certifi-
cates.” Id., at ___ (slip op., at 17). That was no accident:
Several of the plaintiffs in Obergefell challenged a State’s
refusal to recognize their same-sex spouses on their chil-
dren’s birth certificates. See DeBoer v. Snyder, 772 F. 3d
388, 398-399 (CAG 2014). In consideriné those challenges,
we held the relevant state laws unconstitutional to the
extent they treated same-sex couples differently from
opposite-sex couples. See 576 U. S., at ___ (slip op., at 23).
That holding applies with equal force to §20-18-401.
Echoing the court below, the State defends its birth-
certificate law on the gronnd that being named on a child’s
birth certificate is not a benefit that attends marriage.
Instead, the State insists, a birth certificate is simply a
device for recording biological parentage—regardless of
whether the child's parents are marriéd. But Arkansas
law makes birth certificates about more than just genetics.
As already discussed, when an opposite-sex couple con-
ceives a child by way of anonymous sperm donation—just
as the petitioners did here—state law ﬁequires the place-
ment of the birth mother's husband on the child's birth
certificate. See supra, at 2. And that is iso even though (as
the State concedes) the husband “is definitively not the
biological father” in those circumstances. Brief in Opposi-
tion 4.* Arkansas has thus chosen to make its birth certif-

*As the petitioners point out, other factual scenarios {(beyond those
present in this case) similarly show that the State’s birth certificates
are about more than genetic parentage. For example when an Arkan-
sas child is adopted, the State places the c}ulcis original birth certifi-
cate under seal and issues a new birth Lertzﬁcate———umdentlﬁable as an
amended version—listing the child's (nonbwlng;mi) adoptive parents.
See Ark. Code §§20-1B-406(u)1), (b) (2014); Ark. Admin. Code
007.12.1-5.5(a) (Apr. 2016).
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icates more than a mere marker of bioloéical relationships:
The State uses those certificates to give married parents a
form of legal recognition that is not available to unmarried
parents. Having made that choice, Arkansas may not,
consistent with Obergefell, deny married same-sex couples
that recognition. ;

The petition for a writ of certiorari ‘and the pending
motions for leave to file briefs as amici c@:,riae are granted.
The judgment of the Arkansas Supreme Court is reversed,
and the case is remanded for further proceedings not
inconsistent with this opinion.

It is so ordered,.
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SUPREME COURT OF THE UNITED
STATES

MARISA N. PAVAN, ET AL. v. NATHANIEL SMITH

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ARKANSAS

. No. 16-992, Decided June 26, 2017

JUSTICE GORSUCH, with whom JUSTICE THOMAS and
JUSTICE ALITO join, dissenting.

Summary reversal is usually reserved for cases where
“the law is settled and stable, the facts are not in dispute,
and the decision below is clearly in error.” Schweiker v.
Hansen, 450 U. 5. 785, 791 (1981) (Marshall, J., dissent-
ing). Respectfully, I don't believe this case meets that
standard. .

To be sure, Obergefell addressed the question whether a
State must recognize same-sex marriages. But nothing in
Obergefell spoke (let alone clearly) to the question whether
§20-18-401 of the Arkansas Code, or a state supreme
court decision upholding it, must go. The statute in ques-
tion establishes a set of rules designed to ensure that the
biological parents of a child are listed on the child’s birth
certificate. Before the state supreme court, the State
argued that rational reasons exist for a biology based birth
registration regime, reasons that in no way offend Oberge-
fell—like ensuring government officials can identify public
health trends and helping individuals determine their
biological lineage, citizenship, or susceptibility to genetic
disorders. In an opinion that did not in any way seek to
defy but rather earnestly engage Obergefell, the state
supreme court agreed. And it is very hard to see what is
wrong with this coneclusion for, just as the state court
recognized, nothing in Obergefell indicates that a birth
registration regime based on biology, one no doubt with
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many analogues across the country and throughout his-
tory, offends the Constitution. To the contrary, to the
extent they speak to the question at all, this Court's prec-
edents suggest just the opposite conclusion, See, e.g.,
Michael H. v. Gerald D., 491 U. S. 110, 124-125 (1989);
Tuan Anh Nguyen v. INS, 533 U. 5. b3, 73 (2001). Neither
does anything in today's opinion purpbrt to identify any
constitutional problem with a biology based hirth registra-
tion regime. So whatever else we might do with this case,
summary reversal would not exactly seem the obvious
course.

What, then, is at work here? If there isn't a problem
with a biology based birth registration regime, perhaps
the concern lies in this particular regime’s exceptions. For
it turns out that Arkansas's general rule of registration
based on biclogy does admit of certain more specific excep-
tions. Most importantly for our purposes, the State
acknowledges that §9-10-201 of the Arkansas Code con-
trols how birth certificates are completed in cases of artifi-
cial insemination like the one befofe us. The State
acknowledges, too, that this provision, written some time
ago, indicates that the mother’s husband generally shall
be treated as the father—and in this way seemingly antic-
ipates only opposite-sex marital umons_

But if the artificial insemination statute is the concern,
it's still hard to see how summary reversal should follow
for at least a few reasons. First, petitioners didn't actually
challenge §9-10--201 in their lawsuit. Instead, petitioners
sought and the trial court granted rehef eliminating the
State’s authority under §20-18-401 to enforce a birth
registration regime generally based on bmkogy On appeal,
the state supreme court simply held that this overbroad
remedy wasn't commanded by Oberge}fell or the Constitu-
tion. And, again, nothing in today’s opinion for the Court
identifies anything wrong, let alone clearly wrong, in that
conclusion. Second, though pet1t10ne1s lawsuit didn't
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challenge §9-10-201, the State has repeatedly conceded
that the benefits afforded nonbiological parents under §9-
10-201 must be afforded equally to both same-sex and
opposite-sex couples. So that in this partzcular case and
all others of its kind, the State agrees, the female spouse
of the birth mother must be listed on birth certificates too.
Third, further proof still of the state of the law in Arkan-
sas today is the fact that, when it comes to adoption {a
situation not present in this case but another one in which
Arkansas departs from biology based reg1st1at10n) the
State tells us that adopting parents are eligible for
placement on birth certificates without respect to sexual
orientation. &

Given all this, it seems far from cleai‘ what here war-
rants the strong medicine of summary reversal. Indeed, it
is not even clear what the Court expects to happen on
remand that hasn’t happened already. The Court does not
offer any remedial suggestion, and nore leaps to mind.
Perhaps the state supreme court could memorialize the
State’s concession on §9-10-201, even though that law
wasn't fairly challenged and such a chere is hardly the
usual reward for sceking faithfully to apply, not evade,
this Court’s mandates.

I respectfully dissent.
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mentioned above, there may be circumstances in some States in which legal parentage
cannot be challenged at all, regardless of time.'%* The limitation period ‘will usually not
start to run for an applicant child until he / she has attained majority. In some States,
compliance with the limitation period may be waived If the applicant can demonstrate a
good reason for the delay. 166

35. There is more similarity across States in terms of approaches to the grounds upon
which legal parentage may be challenged (if identity and timeframe conditions are
satisfied by an applicant). In relation to legal maternity established outside the ART,
surrogacy or adoption contexts, in the vast majority of States, the only ground upon
which legal maternity may be challenged is on the basis that the woman registered as
the legal mother did not, in fact, give birth to the chlid (/.e., the registration of birth is
factually incorrect).'®’ In some States In which legal maternity arises not by operation of
law but from the act of birth, the ground of challenge is different in that maternity may
be challenged where the “possession of status” is not consistent with the act of birth.168
Several States, however, indicated that the possibility to challenge legal maternity is not
provided for in law at all since it is assumed that, per the maxim, the mother will always
be certain by virtue of the fact of birth.?®? In relation to legal paternity established
outside the ART / adoption / surrogacy contexts, in the vast majority of States, where it
is possible for an applicant to bring an application for contestation (i.e., if timeframe and
identity conditions are satisfied), the only ground upon which legal paternity may be
contested is that the man is not, in fact, the genetic father of the child, It therefore
appears to be the case that outside the adoption / ART / surrogacy contexts, genetic
connection is still the foundation upon which legal parentage is based.!”® However, in
some States, as the restrictions on the categories of persons who may challenge legal
parentage and the limitation periods outlined above indicate, legislatures have decided to
draw lines beyond which even genetics will not be sufficient to overturn an existing legal
status (often based, as explained above, on child welfare considerations and a need for
certainty for the child).1?! '

36. Regarding legal co-maternity or paternity established following ART treatment,
where this is possibie in a State, most States responded that the non-birth mother or the
father determined to be a lega! parent (usually under the relevant ART legislation) may
only challenge his / her legal parentage if he / she did not consent to the ART treatment,
usually at the time of conception (or had withdrawn his / her consent prior to
conception), Where it is possible in States for parentage orders to be made following
surrogacy arrangements, specific grounds upon which the orders may subsequently be
contested may be provided for in the legislation. For example, in Australia (Tasmania), it
is possible for an application to be made by any interested person to discharge a
parentage order on several grounds, including that it was obtained by fraud, duress or
other improper means, or that consents were given for payment or for an exceptional
reason. In these newer contexts, therefore, it might be said that consent and, in some
respects, intention to become a parent, has replaced genetics as the foundation upon
which legal parentage is established, usually in conjunction, however, with policy
considerations which determine, amongst other matters, the a priori question of who the
State permits to consent or intend to becaome a legal parent.

37. In the overwhelming majority of States, the court’s determination following a
contestation of legal parentage is binding erga omnes (i.e., on all persons, for all

185 £ g., in some States, where an existing legal parent has so-called “possession of status” in relation to a
child, '

1%¢ £.g., in the Czech Republic the court may pardon the expiration of the term, In Poland, there Is no limitation
period for an action by the Public Prosecutor.

187 In the European context, this Is in accordance with, for example, the Principles adopted by the Council of
Europe in its 2004 White Paper (see note 36 above).

8 Canada (Quebec). :

188 F.g., Germany, Finland, Latvia and Sweden.

70 Since, if one Is not considering the adaption / ART / surrogacy contexts, a woman giving birth will always be
the genetic mother of the child barn.

V! Le., in these cases, the court may refuse the admission of DNA evidence (see also note 149 above
concerning the jurlsprudence of the European Court of Human' Rights on thig Issue), '
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purposes). A few States mentioned, however, that In context of child support
(maintenance) cases, the court can make a determination of legal parentage which is
orly binding for the limited purpese of those proceedings.'’? Two States also clarified
that, if legal maternity or paternity has been established by a court, no further
contestation is permitted.’” In one State, it was reported that the determination of the
court is enly binding if the Attorney General has been joined to the proceedings.}?* In
terms of the birth record of the child, in the majority of States, it was stated that,
following a successful contestation of legal parentage, the old record will be retained but
the record is updated and a new birth certificate will be issued to the chiid (and old
certificates destroyed). In most States, the old record will only be accessible to certain,
defined persons upon application. In a minority of States, the old record Is permanently
deleted.!?s

(f) The acquisition of nationality by cihildren”’E

38. The jus soli principle,’’” that a child may acquire the nationality of a State
autornatically by birth within the territory of the State, was stated to apply in fifteen of
the States which responded to the Questionnaire.'”® In some of these States, however,
the jus soli principle is not applied in its strictest sense since additional criteria to the
child’s birth on the territory may have to be satisfied in order for a child to acquire
nationality on this basis: for example, parental residency or birth requirements may need
to be satisfied by children born on the territory to non-national parents.!?® However, a
trend has been evidenced across some States with the jus soli principle being extended
to enable children'®® born on the territory to nomn+national parents to acquire nationality
after birth, often once the child has acquired a certain age and / or has satisfied certain
residency requirements, 18! ‘

39. The Jus sanguinis principle, that a child acquires nationality by descent
automatically from his / her parent(s), raises two questions in the context of the
discussion on children’s legal status:

(1) Is nationality by descent derlved from the child’s genetic and / or legal parent(s)
{where these do not coincide)? And;

(2) If it is the child’s fega/ parents, which law is applied to determine the identity of the
legal parent(s) if the situation has foreign elements?

As a EUDO Citizenship Observatory Report recently stated, “[w]hereas some problematic
‘descent’ issues have been around as long as mankind, such as children born out of
wedlock ... others have only recently become issues of citizenship law. In particular,
medically assisted reproductive technigues force states to redefine the notion of descent

172 £.g., Canada (Alberta, BC).

73 Croatia and Spain. :

74 {reland.

75 £ g., Brazil, Hungary, Lithuania, Madagascar, Mexico, Nethetlands, Romania, Serbia and Turkey.

"¢ This section does not discuss the acquisition of nationality by adopted children (whether adopted
domestically or intercountry), It alse does not discuss in detail the Issues which arise for children from multiple
nationalities.

Y7 1In 2 European context, it has been stated that the jus soli principle is & British tradition alien to centinental
Europe but that it has gradually been included into mainly West and Southern Eurcpean countries: see the
EUDO Citizenship Observatory report, "Birthright Citizenship: Trends and Regulations in Europe” by Vink and de
Groot (Novermnber 2010), available at < www.eudo-citizenship.eu > (hereinafter, the “EUDO Report™).

Y8 Australia, Brazil, Canada, Chile, E! Saivador, Germany, Guatemala, Hungary, Mauritius, Mexico, New
Zealand, Portugal, Slavakia, USA, Uruguay. it should also be inoted that some of these States {e.g., Canada)
will nat ailow a child to acquire nationality on this basis if the child is born to parents who are foreign diplomats
and their employees or persons with diplomatic immunities. This is in accordance with the 1961 and 1963
Optional Protocols to the Vienna Conventions on Diplomatic relations cancerning Acquisition of Nationality. 1n
addition, a2 Swedish Citizenship Inquiry submitted proposals for certain amendments to the Act on Swedish
Citizenship in April 2013. The proposais include draft provisions on automatic acquisition of citizenshio, under
certain conditions, by chitdren born in Sweden {ius soli). :
Y% This is the case, for exampie, in Australia (where a child must be born to Australian citizens or permanent
residents) and reportedly so in Germany, Ireland, Portugal and the UK (information from the EUDO Repaort).

180 Or aduits, if the rule applies after majority.

1 E.g., Australia: if the child is born in Australia but not to Australian national parents or permanent residents,

tha chiid may acquire Australian citizenship on his / her 10 t?irthday if ordinarily resident in Australia for the
flrst 10 years since birth.




